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ORDER

PER YOGESH KUMAR U.S., JM

This appeal is filed by the assessee against the order
dated 29/03/2019 passed u/s 263 of the I.T Act (“Act” for short) by
the Principal Commissioner of Income Tax, Faridabad, for

Assessment Year 2014-15.
2. The grounds of Appeal are as under:-

1. That the Ld. Pr. Commissioner of Income Tax erred in law and on
facts in assuming jurisdiction u/s 263 of the Act in order to
substitute his subjective view in place of judicious view taken by the
ld. AO on the same set of facts/evidences on record, by holding that
the order passed u/s 143(3) of the Act dated 19.04.2016 was



2 ITA No. 6226/Del/2019
RitsJewellers Pvt. Ltd. Vs. Pr. CIT

erroneous and prejudicial to the interests of revenue.

2.  That, the Ld. Pr. Commissioner of Income Tax has erred in law
as well as on facts in assuming that no verification was made
during the course of the assessment failing to appreciate that
assessment was passed after due enquiry and hence assumption of
jurisdiction u/s 263 of the Act on misconceived premise is

unsustainable in law.

3.That, the Ld. Pr. Commissionerof Income Taxhas erredinlaw as
wellas on facts in observing that the ld. AO has not verified the
creditworthiness of the creditors failing to appreciate that once the
sums have been received through banking channels and complete
evidences was provided during the course of the assessment,
suspicion raised purely onassumptions is wholly unsustainable in

law.

4.That, the Ld. Pr. Commissionerof Income Tax has erred inlaw
aswell as onfacts in failing to appreciate that since there was
no adverse material in respect of credits received by the assessee,
ld. AO was legally obliged in law to accept the transaction in view of
the various judicial pronouncements of the jurisdictional and other

High Courts and the Apex Court.

5.That, the Ld. Pr. Commissioner of Income Tax has erredin law as
well as on facts in relying on the report of the ld. AO obtained
during the course of the revision proceedings wherein instead of
making independent enquiry, the ld. AO merely relied on some other
cases, and hence the reliance placed on such report of the ld. AO by

the Id. Pr. CIT is wholly erroneous and unsustainable in law.

6. That, the Pr. Commissioner of Income Tax has erred in law as
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well as on facts in having assumed jurisdiction u/s 263 of the Act
on surmise and conjecture and passed consequential order directing

the ld AO to make a fresh assessment.

7. That, therefore, in view of facts and circumstances of the
case, the assessment order passed u/s 143(3) of the Act accepting
the returned income filed by assessee being not erroneous and
hence not prejudicial to the interests of revenue, the order passed
u/s 263 of the Act directing to make a fresh assessment is without

any basis, bad in law and liable to be quashed.”

3. Brief facts of the case are that, the assessee is engaged in the
business of trading of all the kinds of jewelry Items. The return of
income declaring an amount of Rs. 3,64,150/- has been filed by the
assessee and a same has been processed u/s 143(1) of the Act.
Later, the case was selected for limited scrutiny through CASS.
Notice u/s 143(2) of the Act dated 18/09/2015 was issued which
was duly served upon the assessee. Thereafter, notice u/s 142(1) of
the Act was issued on 09/10/2015. The representative of the

assessee has attended the assessment proceedings.

4. The Ld. A.O found that during the year the assessee has not
done any work except interest income and the return of income of
the assessee has been accepted by the Ld. A.O and passed
assessment order dated 19/04/2016.

5. An order u/s 263 of the Act came to be passed against the
assessee on 29/03/2019 by the Principal Commissioner of Income

Tax, Faridabad(“PCIT” for short) declaring that the assessment
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order passed u/s 143(3) read with 147 of the Act dated
19/04/2016 is erroneous and also prejudicial to the interest of
Revenue, thus cancelled the assessment order. Further, the Ld.
PCIT directed the A.O to make proper enquiries to verify the issue
before completing the assessment with a direction to pass fresh

assessment order.

6. Aggrieved by the order dated 29/03/2019, the assessee
has preferred the present appeal on the grounds mentioned above.
The present appeal is filed with the delay of 53 days in filing the
appeal. The assessee has also filed an application for condonation
of the delay of 53 days. On the ground that the C.A who was
looking after the matter was not well therefore, he could not prefer
the Appeal on time, thus the assessee has engaged the service of
another counsel to prepare the Appeal, therefore, the Appeal could
not be filed on time. By considering the reason assigned in the
application, the delay in filing of the present appeal of 53 days is

condoned.

7. The Ld. Counsel for the assessee on the merit of the
case, vehemently submitted that the Ld. PCIT has committed error
in observing that ‘no verification was made during the course of the
assessment by the A.O’. The Ld. PCIT failed to appreciate that the
assessment order was passed after due enquiry and after verifying
the materials produced by the assessee and also the material
available on record based on the enquiry. The Ld. A.O has also
verified the creditworthiness of the creditors. The sums have been
received through banking channels and complete evidence was
provided during the course of assessment, which has been duly
verify and accepted by the A.O. The Ld. Counsel for the assessee
further submitted that, even notice u/s 133(6) of the Act has been
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issued to the firms whom the assessee had the transactions and
calling them to submit the Balance sheet, ledger and the ITR. Thus,
the Ld. A.O has made proper enquiry and thereafter accepted the
return filed by the assessee. Ld. Counsel for the assessee further
submitted that the Ld. PCIT has not even complied with any of the
twin conditions of Section 263 of the Act. The order of the Ld. A.O
neither prejudicial to the interest of the Revenue and the order of
the Ld. A.O is nor erroneous one. Therefore, submitted that, the

order passed u/s 263 by the Ld. PCIT is required to be quashed.

8. Per contra, the Ld. DR relying on the order of Ld. PCIT
submitted that the impugned order is well reasoned. Therefore,

which requires no interference.

9. We have heard the parties, perused the material on record and

gave our thoughtful consideration.

10. It is seen from the Record that the Ld. A.O., during the
Assessment proceedings not only called for the record from the
Assessee to submit, issued the questioners to the Assessee, but also
issued Notice under Section 133(6) of the Act to the firms from
whom the Assessee had the transactions calling upon them to
produce the Balance sheet, Ledger and the ITR for the purpose of
verifying the creditworthiness of the creditors. The said details were
made available to the AO by the Creditors and also the Assessee
respectively, which are produced by the Assessee before us by way

of Paper Books, which are as under:



6
S Date | Farticuliars | Page |
o, 2 o Mals)
ey of Indax 1o Paper Boaky I T1-2 |
T | 2zmaEnz . Foem | Cestifisate of Incarpertian alangwith r 3—a4
meraandum and sricles of association’/AoA !
i audivors report and balance sheet and profil amd bloss ]
accoumt For FY 2001 32— 14 selevant o pesessment year | |
1414 |
23032002 iid. Agcegsment order u's 14-3(3] of the IT A 1961 -4 I
i Acknowledgment of retum of meoms alongwith 2-71 |
computation of imcease and foren & of FTR {
w Hank statement of Axis Bank Book froam 01.04.2013 TE-TF5 |
ta 31039014 I |
wi. ledger acoount of Axis Bank boak in Ehe bookes of the =77 |
appeellant oo |
3 wCoe Aar Decors Py Lid. |
1812 2019 i Foem [ Certificate of Incorporation alongeith TE - 101 |
memorandum and articles o FassocEation Saf |
fi.  auditors repart and halance shest and profis and loss w113 |
accouns for FYW 3135 ~ 14 rebevant to ossessment year 42—
15 |
g IR0 E04 | di. Acknowlcdgment of wetiinm of income 114 L
v Share Application Form 115 |
01043014 .  Cosfirrnation of secounts 116
F2.01.3014 | i,  Bank statemeri of IC:81 Bank jrz-nz |
I5. 023014 | wid.  Intimation Ll [43{1% of the income t2x | BB 134
Gharomda Nirman Pvi. Lod. !
22,07.201% s Farm | Centificate of Incomparsicn alengwith | 125 - 146
mernarandum and aricles ol associalica Aah ]
1 . aud ftors repant and balance sheet amd profit and loss 147 - 1558
[ | pecmund for FY 2003 = 14 relevant o assessmen vear
i 14— |15
15052004 i masessenenl cnder w's, 14303} 159 - 160
i, Acknowledgment of retsm of income (1]
004 2004 w Confirmsiion of sccounts 162
1403 114 vl Bamk stagemend of [DE] Baak 163 - 164
08122014 wil.  [Intimation Ls 14301 of income tnx act 19461 165 — I70
Herenbest Builders Pvi, Lid.
22.02. 2005 3 Form | Centificage of Incorpomtion alangwith 171 - 189
mesnorsmdism and articles of msocmtion!Aod
. saditors report and balance shest and profit 2nd loss 160 - |59
sccount for FY 2003 — 14 relevant to nssessment year
14-1%
19,00 2014 i Acknowlod prnent of retum of incoms 200
Q1.09.2014 i Cionfirmatics of accounts. 20 |
25.07.2013 . Bark statement of Axis Bank from 01 02,2004 o 202203
25042004 |
15,004,201 5 Wi Intimation Uvs 14341) of incomes 1ax act, 1941 20 =209
Pawsnsmii Contraciors Private Lamibed
31, 10,2003 i Foam [ Centificate of Insorpocation alangwith 210 - 232
memomandum and articles of sssociati on'Aos,
iil. musditnes repoet and balance shoet and profan and loss 233 - 243
aceoant for FY 2003- 14 relevant 1o assessment year
14-15
0. 09.2004 i Acknowhedgment of return of income 243
010420014 i Confimmation of accounts 294
29,00 20014 W Bank statement of 1B Bank 245 - 246
0022016 i Intimation Ufs 1434 1) of Income 1ax act, 1961 247 - 251
|
Ru-:tr Symifex Industries Lid.
OE.03. 1 544 Fogmn | Cemificate of Incorpormtion alongwith 252 - 268
memprarkium and articles of associstion/A04,
ik audinoes repor snd balance sheer and profin and loss B6% - 20|
aceount for FY 2003 — 14 relevamt 1o assessment year
5. 102004 14— 15
0042005 jii. Acknowledgment of return of income 2Bl |
15072003 . Confirmation of accounts 282 |
v, Bank stntement of Axis Bank from 01 33,2003 o 2831 - 234 |
27112014 11072005 |
i Intirnation Ufs 12301 of IT Act 1961 285 -9
T:ml:v Constructions Pyl Lid. '
22022005 i Formn | Certificnte of Incarporation alengwith | 290 - 31k
memorandum and anicles of association/Aa A |
i auditoes report and balance shest and profic and loss | 309 - 318
actaunl Far FY 3013 - |4 relevamt 10 BSSEssmenl ysar
M-S SN W W i
18.09 2005 iid. Acknowledgmeni of refurm of income alomgwits ETE] |
COMPUERTEON £ Income |
01.04 2084 iw. Comfiemation of poomants 30
15.05.2003 v, Rank sttement of (3] Barsk 321 - 323 |
04,03 2085 i Ingimmticn LU 143(1 ) of the: Income Tax mot 1961 4 | 324 - 328 |

ITA No. 6226/Del/2019
RitsJewellers Pvt. Ltd. Vs. Pr. CIT



7 ITA No. 6226/Del/2019
RitsJewellers Pvt. Ltd. Vs. Pr. CIT

AR tErE S 4 ELE R Smewrere  ss

[ Daw-q - - ow Panelin W TR N T
| Mo Nofs)
| 07082005 [Copy of questionnsine sed by asessing officer 329 - 335

[
2 | 1E.09.2015 Copy of nuttice wi. [43{Z)ofthe IT Act® 1961 alongswith envelop | 336
3 | 06 102005 Wapy of submission of informsthan fled by sesessee before AO0n 1T
Fespuese o notice dated | 8,00 2015 o
| 09.10:2015 |Copy of nofice wis. 142{1] ofthe IT Act 1961 FET
: O3 125 fopy of nofice u's. 143017 of the IT Act” 1961 ELL

Copy of replies filed by assessee before assessimg officer in | 340 403

] resporse o notice dated 0TOB2IS slomg-with  enclesunes,

| linformation apart From documents filed in Paper Book - | A =i

T 11500 3008 [Capy of nodices secking informatlon uds, 13346} from folloswing | 406 — 411

| parthes

[ j Cize Aar Decors P, L.

fii. U harosda Mirman Pyl Lid.

fiii. Hereculese Bui lders Coimblore Pyl Lid,

iv. Pawanssl Contractors Pyt Lid.

v, Rocky Symdex Pot. Lid.

vi. Texcity Construction Kowai Pt Lid, |

# | Z.012006 | Information sent directly to AC in response i notices confirming | 412418 |
22.00.2004 | the imvesienent copy of courker neceipt therend and some of the

28002006 | replies are also evsclozed |

11. Thus, from the above it is evident that the Ld. A.O. not only
made detail enquiry with the Assessee but also by issuing the Notice
under Section 133(6)of the Act to the Creditors and after obtaining
the details and convincing himself, found that the Creditors are
genuine and passed the Assessment Order in-favour of the

Assessee.

12. Further, there was no material brought by the Pr. CIT to observe
that “no verification was made during the course of the assessment by
the A.O.” On the other hand, it is seen from the record that, the Ld. A.O.
has made detailed enquiry, considered all evidence and arrive to a
conclusion to accepted the income declared by the Assessee. Thus, in our
opinion, the Pr. CIT has only expressed the different view which is not

permissible under Section 263 of the Act. Revisionary power u/s 263 of

the Act is conferred by the Act on the Commissioner when an order is
passed by the Authority is erroneous and prejudicial to the interest of the
Revenue. Orders which are passed without inquiry or investigation are
treated as erroneous and prejudicial to the interest of the Revenue, but

which are passed after inquiry/investigation on the question/issue are
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not per se are normally treated as erroneous and prejudicial to the
interest of the Revenue. Because, the Revisionary Authority feels and
opines that further inquiry/investigation was required or deeper or
further scrutiny should be undertaken, the same cannot be initiated

without following the proper provisions u/s 263 of the Act.

13. In the present case the Assessing Officer has made all the inquiries
and after verifying the documents/ material on record passed a reasoned
Assessment Order. Therefore, the Commissioner does not have any locus
standi to make further inquiry. The decision of the Hon'ble Supreme

Court in case of CIT vs. Max India Ltd 295 ITR 282, Malabar Industrial

Co. Ltd. vs. CIT 243 ITR 83 are aptly applicable in the present case as
the Hon'ble Apex Court wherein it is held that Section 263 has to be read

in conjunction with the expression "erroneous" order passed by the
Assessing Officer. Every loss of revenue as a consequence of an order of
the assessing officer cannot be treated as prejudicial to the interests of
the revenue. For example, when an Income Tax Officer adopted one of
the courses permissible in law and it has resulted in loss of revenue; or
where two views are possible and the Income Tax Officer has taken one
view with which the Commissioner does not agree, it cannot be treated as
an erroneous order prejudicial to the interests of the revenue unless the

view taken by the Income Tax Officer is unsustainable in law. The case

laws relied by the Revenue in respect of Section 263 also reiterates the
said ratio as well. Some of the decisions relied by the Revenue are not at
all applicable in the present case as distinguishing facts involved in those
cases. Therefore, order u/s 263 of the Act in present appeal is not
justified. Accordingly, we allow the Grounds of Appeal of the assessee
and the order u/s 263 is passed by the Principal Commissioner of

Income Tax is set aside.
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14. In the result, Appeal of the assessee is allowed.

Order pronounced in the Open Court on this 02rd Day of September,
2022

Sd/- Sd/-

(B. R. R. KUMAR) (YOGESH KUMAR U.S.)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Dated: 02/09/2022
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